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Dear Delegates,

Welcome to the 2021 National Model United Nations New York Conference (NMUN-<NY)! We are pleased to
introduce you to our committee, the Human Right Council (HRC). This year’s staff is: Directors Danielle Erica Curtis
BL (Conference A) and Anna Rickert (Conference B), and Assistant Directors Alexandre Maclsaac (Conference A)
and Paola Chavez (Conference B). Danielle is a Barrister at Law from Ireland, practicing in the area of human
rights and public interest law. She holds a Masters in Law specialising in Immigration & Asylum Law. Anna is
currently finishing her MA in Peace and Conflict Studies at the University of Tubingen and will be working as a
Carlo-Schmid-Fellow at the UN Chief Executives Board in New York. Alexandre is an election officer for
Elections Canada and holds a Master's degree in International Affairs from Norman Paterson School of
International Affairs. Paola holds a Bachelor of International Relations. Currently, she is taking a diploma
course on Equality and Empowerment of Women and pursuing a Master focused on Sustainable Development.

The topics under discussion for the Human Rights Council are:
I.The Right to Privacy in the Digital Age
Il.Combatting Racism, Racial Discrimination, Xenophobia, and Related Intolerance
I1l.Business and Human Rights

HRC has a unique role as the primary inter-governmental body within the UN system responsible for the promotion
and protection of human rights as defined within the Charter of the United Nations. HRC provides a forum for
dialogue on all human rights issues for its 47 Member States and plays a critical role in the monitoring and
implementation of the Universal Declaration of Human Rights and other human rights instruments. It is a subsidiary
body of the General Assembly and possesses a comprehensive mandate which allows it to take proactive measures
to address and provide recommendations on all human rights violations, and to foster international cooperation and
coordination within the UN human rights system.

This Background Guide serves as an introduction to the topics for this committee. However, it is not intended to
replace individual research. We encourage you to explore your Member State’s policies in depth and use the
Annotated Bibliography and Bibliography to further your knowledge on these topics. In preparation for the
Conference, each delegation will submit a Position Paper by 11:59 p.m. (Eastern) on 1 March 2021 in accordance
with the guidelines in the_Position Paper Guide and the NMUN-<NY Position Papers website.

Two resources, available to download from the NMUN website, that serve as essential instruments in preparing for
the Conference and as a reference during committee sessions are the:

1. NMUN Delegate Preparation Guide - explains each step in the delegate process, from pre-
Conference research to the committee debate and resolution drafting processes. Please take note of
the information on plagiarism, and the prohibition on pre-written working papers and resolutions.
Delegates should not start discussion on the topics with other members of their committee until the
first committee session.

2. NMUN Rules of Procedure - include the long and short form of the rules, as well as an explanatory
narrative and example script of the flow of procedure.

In addition, please review the mandatory NMUN Conduct Expectations on the NMUN website. They include the
Conference dress code and other expectations of all attendees. We want to emphasize that any instances of sexual
harassment or discrimination based on race, gender, sexual orientation, national origin, religion, age, or disability will
not be tolerated. If you have any questions concerning your preparation for the committee or the Conference itself,
please contact the Under-Secretaries-General for the HRHA Department, Ismail Dogar (Conference A) and Tobias
Dietrich (Conference B), at usg.hrha@nmun.org.

We wish you all the best in your preparations and look forward to seeing you at the Conference!

Sincerely,

Conference A Conference B

Danielle E. Curtis BL , Director Anna Rickert, Director
Alexandre Maclsaac, Assistant Director Paola Chavez, Assistant Director

NMUN is a Non-Governmental Organization associated with the UN Department of Global Communications,
a United Nations Academic Impact Member, and a 501(c)(3) nonprofit organization of the United States.
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United Nations System at NMUN*NY

This diagram illustrates the UN system simulated at NMUN<NY and demonstrates the reportage and relationships between entities. Examine the
diagram alongside the Committee Overview to gain a clear picture of the committee's position, purpose, and powers within the UN system.
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Committee Overview
Introduction

Within the United Nations (UN), the Human Rights Council (HRC) is the body “responsible for
strengthening the promotion and protection of human rights around the globe and for addressing
situations of human rights violations and making recommendations regarding them.”! Since its
establishment in 2006, the HRC “has responded to urgent human rights situations [through] special
sessions; has taken measures to address the accountability for the grave violation of international human
rights and humanitarian law by establishing commissions of inquiry or dispatching fact-[finding]
missions.”? The HRC extends its purview to several regions of Africa, Asia, Latin America, Eastern
Europe and the Middle East, with special attention placed on the situation in Palestine and other occupied
Arab territories.?

The international human rights agenda has been shaped by two important documents: the Universal
Declaration of Human Rights (UDHR) adopted in 1948 and the Vienna Declaration and Programme of
Action adopted in 1993.4 The adoption of the UDHR led to the Centre for Human Rights, formed by the
UN Secretariat to oversee the UN’s human rights program, located at the UN Headquarters in New York.>
As international human rights law has evolved and multifarious human rights violation plague the world,
specialized agencies within the UN system have emerged.® One of these was the Commission on Human
Rights, or the Commission, which functioned as an intergovernmental organization of the UN.” In 1946
the Commission was to address human rights challenges and concerns.® After receiving critique for
“excessive politicization”, recommendations were made to the General Assembly to replace the
Commission with a new Human Rights Council.® Resolution 60/251, confirmed this recommendation and
the Commission was replaced by what is now the Human Rights Council.”1°

The newly established HRC holds the same responsibilities as the Commission once did, but its mandate
was expanded upon.!* The OHCHR provides logistical, administrative and substantive support to the
work of all UN human rights mechanisms, while the work of the HRC is supported by OHCHR and reports
to the General Assembly.1? Five years after its foundations, the HRC’s work was reviewed by an opened-
ended intergovernmental working group and the General Assembly decided it would remain as subsidiary
body without substantial changes to its governance.3

In the 1980s, the office was relocated from New York City to Geneva, Switzerland.'* In 1993, the World
Conference on Human Rights, in its Vienna Declaration and Programme of Action, recommended the

1 UN OHCHR, Welcome to the Human Rights Council, 2020.

2 UN OHCHR, The 20" Anniversary of OHCHR — 20 Human Rights Achievements, 2018.

3 UN General Assembly, Human Rights Council (A/RES/60/251), 2006; UN HRC, Agenda and Annotations
(A/JHRC/41/1), 2019; UN OHCHR, 41th Session of the Human Rights Council (24 June 2019 - 12 July 2019),
2019.

4 UN General Assembly, Universal Declaration of Human Rights (A/RES/217 A (lI1)), 1948; UN World Conference on
Human Rights, Vienna Declaration and Programme of Action, 1993.

5 UN OHCHR, Who we are: Brief History, 2020.

6 Ibid.

7 Ibid.

8 Ibid.

9 UN DGC, General Assembly Establishes New Human Rights Council by Vote of 170 in Favour to 4 Against, with 3
Abstentions (GA/10449), 2006; UN General Assembly, In Larger Freedom: Towards Development, Security
and Human Rights for All: Report of the Secretary-General (A/59/2005), 2005, p.45.

10 UN General Assembly, Human Rights Council (A/RES/60/251), 2006.

11 bid.

12 hid.

13 |bid.; UN HRC, Report of the Open-ended Intergovernmental Working Group on the Review of the Work and
Functioning of the Human Rights Council (A/HRC/WG.8/2/1), 2011.

14 UN OHCHR, Who we are: Brief History, 2020.



General Assembly establish the UN Office of the High Commissioner for Human Rights (OHCHR), which
was done so through General Assembly resolution 48/141.15 This resolution states that OHCHR’s main
responsibilities are to coordinate the human rights agenda across all intergovernmental agencies and all
departments within the UN itself.1® OHCHR is responsible for the substantive, logistical, and
administrative needs of all UN human rights mechanisms, including core treaty-based bodies, thematic
working groups, and for HRC.1” Michelle Bachelet of Chile is the current High Commissioner for Human
Rights.18 Ms. Bachelet is the seventh High Commissioner and has prioritized the advancement of gender
equality within the OHCHR.?®

Governance, Structure, and Membership

The Council consists of 47 Members States, who are elected by a majority of the General
Assembly through direct and secret ballot.2° Upon electing, the General Assembly also takes into
consideration the candidate Member States’ contribution to promotion and protection of human
rights.2 Membership is based on “equitable geographical distribution”, seats are distributed as:
African States — 13 seats; Asia-Pacific States — 13 seats; Latin American and Caribbean States — 8
seats; Western European and other States — 7 seats; and Eastern European States — 6 seats.??
Each Member serves for a period of three years and upon serving two consecutive terms the
Member State is not eligible for immediate re-election. The most recent election took place on 17
October 2019, during the General Assembly’s 74t session.23

In March, June, and September, HRC holds regular sessions to discuss issues under its purview and last
a minimum of 10 weeks combined.?* HRC is currently in the 45" regular session which is due to end on
the 6 October 2020.25 There must be a total of three regular sessions per annum and, if necessary, one
third of the HRC’s member can request a special session to address any pressing human rights issues.”2¢
There have been a total of 28 special sessions.?” The latest special session was held on 18 May 2018 to
address the “Deteriorating Human Rights Situation in the Occupied Palestinian Territory, Including East
Jerusalem.”?® During the first regular session of each year, Member States elect a President and four
Vice Presidents to serve on its Bureau, who are responsible for the organization and procedural function
of the HRC.?° The President is to summon and preside over organizational meetings and regular
sessions, as well as propose candidates to serve as special procedures mandate holders.3° The current
President for the fourteenth cycle of the HRC is Austrian diplomat Elisabeth Tichy-Fisslberger.3!

15 UN General Assembly, High Commissioner for the Promotion and Protection of all Human Rights (A/RES/48/141),
1994; UN World Conference on Human Rights, Vienna Declaration and Programme of Action, 1993.

16 UN General Assembly, High Commissioner for the Promotion and Protection of all Human Rights (A/RES/48/141),
1994,

17 UN OHCHR, The Human Rights Council and the Role of the Office of the High Commissioner for Human Rights.

18 UN DGC, Secretary-General Appoints Michelle Bachelet of Chile United Nations High Commissioner for Human
Rights (SG/A/1824), 2018.

19 UN OHCHR, About us: High Commissioner — Michelle Bachelet Jeria, 2020.

20 UN OHCHR, Membership of the Human Rights Council, 2020.

21 |bid.

22 |bid.

23 UN General Assembly, Election of the Human Rights Council (17 October 2019), 2019.

24 UN OHCHR, Sessions, 2020.

25 |bid.

26 |bid.

27 |bid.

28 UN OHCHR, 28" Special Session of the Human Rights Council on the Deteriorating Human Rights Situation in the
Occupied Palestinian Territory, Including East Jerusalem - 18 May 2018, 2018.

29 UN HRC, Institution-building of the United Nations Human Rights Council (A/HRC/RES/5/1), 2007.

30 hid.

31 UN OHCHR, President of the 14" Cycle, 2020.



In addition to the bureau, HRC established the Advisory Committee as a subsidiary body.3? The main
function of the Advisory Committee is to provide policy advice and expertise to the HRC.32 It meets
biannually and is composed of 18 human rights experts, who are elected by the HRC in proportion to the
regional composition of the Council.3* The Advisory Committee regularly publishes reports at the request
of the HRC and discusses research proposals and studies in the field of human rights.35> Moreover, As the
committee allotted to address agenda items of social, humanitarian affairs and human rights issues, the
Third Committee of the General Assembly is responsible for evaluating human rights questions and hears
annual reports made by the HRC.36

HRC strengthens its efforts in upholding human rights by forming partnerships with non-governmental
organizations (NGOs), National Human Rights Institutions (NHRIs), and other civil society actors.3”
Partnerships facilitate many of HRC’s initiatives, including specific programs or frameworks targeting
groups deprived of their access to fundamental human rights and freedoms.®® NGOs that have received
Economic and Social Council (ECOSOC) consultative status and NHRIs can directly address HRC during
discussions and debates and inform the Council of situations occurring in their home states.3® Groups and
NGOs without ECOSOC consultative status can still provide written documents on a Member State as
part of the Universal Periodic Review (UPR) process.4°

Mandate, Functions, and Powers

General Assembly resolution 60/251 established the HRC’s mandate.*! The HRC serves to promote
universal respect for all human rights and fundamental freedoms and effective governance within the UN
system in regards to human rights issues, and if necessary, can provide recommendations on all human
rights violations.*2 HRC is “guided by the principles of universality, impatrtiality, objectivity and non-
selectivity, constructive international dialogue, and cooperation.”#® The General Assembly also
designated the HRC as a forum for discussing all human rights issues, including violations, emergency
response, education and matters of prevention.** Also crucial to enforcing the mandate and work of the
HRC is the International Bill of Human Rights, a framework which encompasses the UDHR, the
International Covenant on Economic, Social and Cultural Rights (1966), and the International Covenant
on Civil and Political Rights (1966) with its two optional protocols.*> These documents are the pillars that
guide HRC in its recommendations by outlining the fundamental obligations and commitments of Member
States in international human rights law.4® Additionally, the 2030 Agenda for Sustainable Development
(2030 Agenda) adopted in 2015, and its 17 Sustainable Development Goals (SDGs) guide the work of the
HRC, and inform its current priorities.*’

The HRC's mandate has not been changed since its establishment in 2006, but HRC resolution 5/1 on
"institution building" was adopted in 2007 to put in place mechanisms and structures to guide HRC's

32 UN HRC, Institution-building of the United Nations Human Rights Council (A/HRC/RES/5/1), 2007.

33 UN OHCHR, Background Information on the Advisory Committee, 2020.

34 UN HRC, Institution-building of the United Nations Human Rights Council (A/HRC/RES/5/1), 2007.

35 UN HRC, Report of the Advisory Committee on its Twentieth Session (A/HRC/AC/20/2), 2018.

36 UN General Assembly, Social, Humanitarian & Cultural Issues (Third Committee).

87 UN OHCHR, NGO and NHRI Information, 2020.

38 |bid.

39 bid.

40 hid.

41 UN General Assembly, Human Rights Council (A/RES/60/251), 2006.

42 |bid.

43 bid.

44 UN OHCHR, The Human Rights Council and the Role of the Office of the High Commissioner for Human Rights,
2020.

45 UN OHCHR, Fact Sheet No. 2 (Rev. 1), The International Bill of Human Rights, 1996.

46 UN OHCHR, Human Rights: A Basic Handbook for UN Staff, 2000.

47T UN General Assembly, Transforming our world: The 2030 Agenda for Sustainable Development (A/RES/70/1),
2015; UN OHCHR, Sustainable Development Goals - Related Human Rights, 2020.



program of work, as well as rules of procedure, and other operational functions.® The resolution also
established the format for Special Procedures, the UPR and Complaint Procedure.*® Special Procedures
are mechanisms that enable independent parties to report, monitor, and advise on country-specific or
thematic situations of the HRC.5¢ Each investigation has a mandate and a mandate holder, who is
typically a Special Rapporteur, an independent expert, or a working group, to carry out the investigation.5!
Special Procedures can take country or field visits endorsed by the OHCHR, and bring specific cases and
concerns to the attention of Member States.52 They can send communications detailing accusations of
violations or abuses of human rights, engage in advocacy efforts, and offer technical assistance.>3

The UPR is one of the most important functions of the HRC.5* Each Member State of the UN submits to a
periodic review to assess the fulfillment of its human rights obligations.5® The full cycle of the UPR
process takes around four years and includes several steps.5 The UPR is unique in both its approach
and its universality.5” At the preparation stage, information is gathered that will form the basis of the
review, including national reports from the state under review, stakeholder submissions, and information
prepared by OHCHR.58 At the review stage, documents are presented at the regular sessions of the
working group on the UPR, which is also composed of all 47 Member States.>° At the stage of adoption
and consideration, each Member State provides comments and the state under review can offer
reservations on specific issues.®° Finally, during the follow-up stage, each state under review shows how
effectively it has acted upon the recommendations received.®! The UPR has entered its third cycle (2017-
2021).%2 The most recent HRC meeting held on 15 June 2020 highlighted the importance of the UPR
procedures as it is the “only intergovernmental mechanism that dealt with the human rights situations of
countries on an equal footing”.%® The 37" UPR which was due to take place on 4 to 15 May was
postponed to 2 to 13 November 2020 due to Covid-19.54 Furthermore, the 25" session of the HRC
Advisory Committee which was due to take place from 17 to 21 August was postponed until 15 to 19
February 2021.%5

Recent Sessions and Current Priorities

Since the outbreak of COVID-19 and the suspension of the 43" session on 13 March, HRC has
conducted its business virtually, holding Bureau meetings with States and NGO’s, and three “virtual
informal conversations”, including with the High Commissioner and Special Procedures who have
issued more than 90 press releases and statements addressing COVID-19.%6 On 29 May 2020 the

48 UN HRC, Institution-building of the United Nations Human Rights Council (A/HRC/RES/5/1), 2007.

49 bid.

50 UN OHCHR, Special Procedures of the Human Rights Council, 2020.

5% 1bid.

52 |bid.

53 bid.

54 UN OHCHR, Universal Periodic Review, 2020.

55 UN OHCHR, Working with the United Nations Human Rights Programme: A Handbook for Civil Society, 2008, p.
80.

56 bid.

57 UN OHCHR, Universal Periodic Review, 2020.

58 UN OHCHR, Working with the United Nations Human Rights Programme: A Handbook for Civil Society, 2008, p.
81.

59 bid.

60 1hid.

61 U Ibid.

62 UN OHCHR, Human Rights Council Universal Periodic Review (Third Cycle).

63 UN OHCHR, Human Rights Council begins General Debate on the Human Rights Situation in Palestine and other
Occupied Arab Territories, 15 June 2020.

64 UN OHCHR, Human Rights Council’s Universal Periodic Review Working Group May 2020 Session Postponed, 20
March 2020.

65 UN OHCHR, 25" session of the Advisory Committee, 2020.

66 UN OHCHR, Human Rights Council adopts President’s statement on Human Rights implications of COVID-19,
2020.



HRC President, issued a statement calling upon “all States to ensure that all human rights are
respected, protected and fulfilled while combatting the pandemic and that their responses to the
COVID-19 pandemic are in full compliance with their human rights obligations and
commitments.”¢’The 44t regular session of the HRC took place on 30 June to 17 July 2020. As
part of this session, the HRC held a number of panel discussions. The first annual full-day meeting
focused on the rights of the child, in particular realising the rights of the child through a healthy
environment.%8 The second annual full-day discussion focused the human rights of women and
covered a number of pertinent topics such as COVID-19 and women’s rights.5° The discussion
centred on the number of gender inequalities the COVID-19 pandemic has exposed as well as the
new opportunities it has presented for women and gender rights.”® At the 44" session, Michelle
Bachelet, also noted how COVID-19 has illustrated how the world is not connected but yet we are
facing one of the most serious health crisis in living memory. Bachelet continues to call upon
Member States to ensure steps and procedures to protect those whom are most vulnerable and to
mitigate the spread and effect of COVID-19 in our society. *

Despite COVID-19, on 17 July 2020, the HRC concluded its 44" session, adopting 23 resolutions.”2
During this session, the Council held 29 meetings, seven debates and 35 interactive dialogues.” It was
clear, despite current constraints, that the HRC continues to work to address human rights violations
within the international community. This includes the Commission of Inquiry conducted on the Syrian Arab
Republic, Myanmar, South Sudan and Yemen. The Commission on Human Rights was alarmed by the
recent escalation of violence in six of the ten states in South Sudan.” Since June 2020, the violence and
ongoing hostilities has resulted in the displacement of over 80,000 individuals.”® The Commission on
Human Rights in South Sudan, established in March 2016, was extended in June 2020 in light of the
current circumstances and continues to collect and preserve evidence of human rights violations and
abuses.”® On 7 July 2020 a 29 page report was released by the Commission of Inquiry for the Syrian
Arab Republic in response to the most recent escalation of violence within the region.”” A further
Commission of Inquiry on Libya on 22 June 2020, to investigate and document alleged violations and
abuses of international human rights law and international humanitarian law in Libya since the beginning
of 2016.78

Sexual and gender-based violence continues to be a pervasive and ongoing issue within the
aforementioned regions. Natalia Kanem, Director for United Nations Population Fund (UNFPA)
notes that the current pandemic is further exacerbating gender inequality and in turn gender-based
violence. Girls no longer attending school are more vulnerable to child marriage and female genital
mutilation.” At the 44 session, the HRC decided to convene a high-level panel discussion on the
multi-sectoral prevention of and response to female genital mutilation at its 47t session.8
Regarding discrimination against women and females, the HRC called upon all States to repeal all
laws and policies which disproportionally affect, discriminate and criminalise the actions or
behaviours of females.8!

57 Ibid.

68 UN OHCHR, 44" regular session of the Human Rights Council, 2020.

69 |bid.

70 UN OHCHR, Annual full-day discussion on the human rights of women, 2020, p.1.

7L UN OHCHR, COVID-19 and its human rights dimensions, 2020.

72 UN OHCHR, Human Rights Council concludes forty-fourth regular session after adopting 23 resolutions, 2020.

73 bid.

74 UN OHCHR, Renewed violence and delayed implementation of the peace agreement severely threaten peace and
stability in South Sudan, UN experts note, 2020.

75 |bid.

76 |bid.

T UN OHCHR, Report of the Independent International Commission of Inquiry on the Syrian Arab Republic, 2020.

78 UN OHCHR, Libya: Bachelet appoints Independent Fact-Finding Mission experts, 2020.

79 UNCHR, Women most affect by COVID-19, should participate in recovery efforts, 2020.

80 UN OHCHR, 44" regular session of the Human Rights Council, 2020.

81 |hid.



Conclusion

The HRC addresses human rights on global, regional, and national levels to ensure all Member States
safeguard the fundamental freedoms and rights articulated by international law.8 As it continues to invest
in knowledge sharing and be informed by its various Mechanism, the HRC aims to always be abreast of
the facts in its recommendation and decisions.®? As human rights issues are multidimensional and at
times relative, the HRC will always encourage desegregated dialogue in its forums.8 As the right to
health, adequate living and security are fundamental human rights, the HRC has ensured its guidance is
still accessible to Member States, allowing them to take advantage of appropriate resources and the
means to adapt during times of crisis.®* The HRC will continue to remain steadfast in its mandate and
work with NGOs, civil societies, working groups, inter-agency mechanisms, and coalitions as international
human rights and its complexity evolve.8> The 45 session is scheduled to take place in Geneva from 14
September to 2 October 2020. The 25™ session of the Advisory Committee which was originally
scheduled for 17 — 21 August 2020 has now been postponed to 15 — 19 February 2021 due to COVID-
19.86
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Agenda for Sustainable Development (A/HRC/40/34), 2019.

84 UN OHCHR, Human Rights Council discusses human rights implications of the COVID-19 crisis with its special
procedures mandate holders, 2020.

85 UN OHCHR, Institution-building of the United Nations Human Rights Council (A/HRC/RES/5/1), 2007.

86 UN OHCHR, 25" session of the Advisory Committee, 2020.


https://www.ohchr.org/EN/NewsEvents/Pages/COVID19Guidance.aspx
https://www.ohchr.org/Documents/Publications/Session5_OHCHR_SDG_HR_Table.pdf
https://ap.ohchr.org/documents/E/HRC/resolutions/A_HRC_RES_5_1.doc

council, the Commission. HRC resolution 5/2 helps delegates gain foundational
knowledge of the HRC.

United Nations Human Rights Council. (2020). 44" regular session of the Human Rights Council:
Documentation. Retrieved 19 July 2020 from:
https://www.ohchr.org/EN/HRBodies/HRC/ReqularSessions/Session44/Pages/Documentation.aspx
This page provides links to all the documentation for the 44t regular session of the
Human Rights Council which was held on 30 June — 17 July 2020. Delegates will find
easily accessible lists of all reports, communications from governments; NGO written
statements; communications from NHRIs; adopted resolutions, decisions and president’s
statements and draft proposals.

United Nations, Human Rights Council. (2020). 44 regular session of the Human Rights Council:

Resolutions, decisions and President’s statements. Retrieved 19 July 2020 from:

https://www.ohchr.org/EN/HRBodies/HRC/ReqularSessions/Session44/Pages/ResDecStat.aspx
Despite COVID-19, on 17 July 2020, the HRC concluded its 44" session, adopting 23
resolutions. During this session, the Council held 29 meetings, seven debates and 35
interactive dialogues. It was clear, despite current constraints, that the HRC continues to
work to address human rights violations within the international community. In order to
fully understand the impact of COVID-19 on the United Nations Human Rights agenda it
is advisable that delegates conduct an in depth review of all resolutions and reports
stemming from the 44™ session.
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I. The Right to Privacy in the Digital Age

“[...] no one shall be subjected to arbitrary or unlawful interference with his or her privacy, family, home or

correspondence, and the right to the protection of the law against such interference, and recognizing that

the exercise of the right to privacy is important for the realization of the right to freedom of expression and
to hold opinions without interference, and is one of the foundations of a democratic society.”®”

Introduction

With information and communication technologies (ICTs) used by roughly 40% of the world's population,
individuals share and receive data without being constraint by location and time.88 Through information
sharing and open debate online, these technologies foster the enjoyment and respect for human rights.8°
However, significant advancements lead to new challenges and risks to fundamental civil liberties, such
as the right to privacy or freedom of association and assembly.®® Technological advancements and the
broad application of ICTs have allowed for the possibilities of electronic mass surveillance and
communication interception by national governments and the private sector.%!

Mass surveillance and communication interception include the “collecting, storing, and analyzing [of] data
of all users relating to a broad range of means of communication.”9? Electronic communication tools, such
as email, mail groups, chat rooms, texting, video calls, and social media, produce Meta-Data, which are
digital traces that contain additional information about collected data, such as date or author.% Users

are often unaware of the collection of Meta-Data.?* When analyzed, it can reveal information about
people’s habits.®® This form of data collection and evaluation and its vulnerability for mass surveillance
and communication interception therefore pose a risk to the right to privacy in the digital age.® This risk is
even higher for certain groups, such as children.®” Children are exceptionally vulnerable when using the
internet because of their lack of knowledge about personal data processing and online surveillance.%®

The Human Rights Council (HRC) continues to encourage discussion and information sharing to tackle
privacy challenges in the digital age.®® Member States have voiced their concerns that certain policies or
practices can exploit digital communication technologies’ vulnerabilities.® For instance, governments
have continued to pressure telecommunication service providers to disclose private information by
various sanctions, including threats of terminating their licenses.1°! They also raised concerns that
unlawful mass surveillance by private entities will increase.192 Therefore, it is crucial to promote data
protection and foster education about the risks of sharing personal data.%

87 UN General Assembly, The Right to Privacy in the Digital Age (A/RES/68/167), 2014.

88 Internet Live Stats, Internet Users.

89 UN OHCHR, The Right to Privacy in the Digital Age, 2020.

90 |bid.

91 1bid.

92 UN HRC, The Right to Privacy in the Digital Age (A/HRC/RES/37/2), 2018.

93 European Parliamentary Research Service, Mass Surveillance: Part | — Risks, Opportunities and Mitigation
Strategies, 2015.

9 bid.

9 lbid.

9% UN HRC, The Right to Privacy in the Digital Age: Report of the Office of the United Nations High Commissioner for
Human Rights (A/HRC/27/37), 2014, pp. 3-5.

97 UNICEF, Child Privacy in the Age of Web 2.0 and 3.0: Challenges and Opportunities for Policy, 2017.

%8 |bid.

9 UN OHCHR, The Right to Privacy in the Digital Age, 2020.

100 |bid.

101 UN HRC, The Right to Privacy in the Digital Age: Report of the Office of the United Nations High Commissioner for
Human Rights (A/HRC/27/37), 2014, pp. 3-41.

102 |pid.

103 |pid., pp. 15-27.
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Effective legal frameworks are essential to guarantee the protection of the right to privacy.'%* These
frameworks need to be updated to match the developments of communication technologies (CTs) and
surveillance measures.1% CTs can lead to “a blurring of lines between the public and private sphere.”106
While CTs may improve the fulfillment of human rights, they can also limit their enjoyment.197 That is why
the right to privacy requires special attention in the digital age.18

International and Regional Framework

The Universal Declaration of Human Rights (UDHR) (1948) defines the right to privacy in Article 12: “No
one shall be subjected to arbitrary interference with his privacy, family, home or correspondence, nor to
attacks upon his honor and reputation. Everyone has the right to the protection of the law against such
interference or attacks.”1% Article 17 of the International Covenant on Civil and Political Rights further
reaffirms the need to protect privacy.10 Articles 16 and 40 of the Convention on the Rights of the Child
(CRC) extend on the UDHR by stressing that “the child has the right to the protection of the law against
such interference or attacks.”111

In 2008, the Special Representative of the Secretary-General on human rights and transnational
corporations and other business enterprises, introduced the “Protect Respect and Remedy” Framework to
the Human Rights Council.11? |t assigns states and businesses shared responsibility to protect privacy.13
The framework rests on three pillars: safeguarding human rights form third party abuses, corporate
responsibility, and adequate access to remedies for victims of human rights violations in online
settings.''# In this regard, it encourages states to work toward more vital legislation.> HRC adopted the
framework in resolution 17/31.116

The General Assembly first adopted resolution 68/167 on “The Right to Privacy in the Digital Age” in
2013.117 The resolution focuses on the protection and enjoyment of human rights on the internet and
privacy in digital communication.'8 The resolution urges Member States to take measures to protect the
right to privacy and “to review their procedures, practices, and legislation regarding the surveillance of
communication, their interception, and the collection of personal data.”**° In this resolution, the General

104 UN OHCHR, Opening Remarks by Ms. Navi Pillay, United Nations High Commissioner for Human Rights to the
Side-Event at the 24th Session of the UN Human Rights Council How to Safeguard the Right to Privacy in
the Digital Age?, 2013; UN OHCHR, Opening Remarks by Ms. Navi Pillay United Nations High
Commissioner for Human Rights to the Expert Seminar: The Right to Privacy in the Digital Age, 24 February
2014, Room XXI, Palais des Nations, Geneva, 2014.

105 UN OHCHR, Opening Remarks by Ms. Navi Pillay, United Nations High Commissioner for Human Rights to the
Side-Event at the 24th Session of the UN Human Rights Council How to Safeguard the Right to Privacy in
the Digital Age?, 2013.

106 |pid.

107 UN OHCHR, The Right to Privacy in the Digital Age, 2020.

108 UN OHCHR, Opening Remarks by Ms. Navi Pillay, United Nations High Commissioner for Human Rights to the
Side-Event at the 24th Session of the UN Human Rights Council How to Safeguard the Right to Privacy in
the Digital Age?, 2013.

109 UN General Assembly, Universal Declaration of Human Rights (A/RES/217 A (llI)), 1948.
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Assembly also requests the Office of the United Nations High Commissioner for Human Rights (OHCHR)
to report on the topic.?° The General Assembly has subsequently dealt with the topic in biennial
resolutions.?!

Digital communication also plays a crucial role in achieving the Sustainable Development Goals
(SDGs).122 The United Nations Development Programme released a guidance note emphasizing the
influence that big data will have on achieving the 2030 Agenda on Sustainable Development.123 The
document sets out principles for “operational use of big data for achievement of the SDGs” and lays out
principles for the “use and quality control for data from the private sector.”124

Regional actors have continued to develop guiding frameworks and legislation to protect consumer
privacy in the digital space.'?®> The Council of Europe drafted the European Convention for the Protection
of Individuals with Regard to Automatic Processing of Personal Data (Convention 108), which entered
into force in 1985.1%6 Article 1 of the convention stresses the importance of protecting people against
unlawful interference and data collection.?” The convention binds states to take necessary data quality,
data storage, data processing, and data security measures.? In 2018, a protocol amending and
modernizing Convention 108 was opened for signature.1?®° The modernized convention has not entered
into force yet, but modernization is regarded necessary to deal with new challenges that come with new
ICTs and to strengthen the convention’s effective implementation. 130

In 2016, the European Union adopted regulation 2016/679 on “The Protection of Natural Persons with
Regard to the Processing of Personal Data and on the Free Movement of Such Data” (General Data
Protection Regulation - GDPR).13! This regulation serves as a reform package, which updates and
modernizes the 1995 Data Protection Directive principles.3? It establishes the rights and obligations of
individuals and those responsible for processing data, methods for compliance, and the scope of
sanctions for those that breach the rules laid out in this regulation.133

The Asia Pacific Economic Cooperation (APEC), a forum conceived in 1989 to foster cooperation among
countries in the Asia-Pacific region, established the APEC Privacy Framework in 2005.134 This framework
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sets out such principles as collection limitation, security safeguards, and uses of personal information. 135
Based on this framework, APEC members created a certification on data protection “The APEC Cross-
Border Privacy Rules (CBPR) System” in 2011 to protect personal data when shared across borders, to
ensure alignment between individual laws and jurisdiction, and to safeguard their citizens’ and
corporations’ privacy.13¢ The CBPR also engages the private sector in terms of data protection standards
and innovation for data sharing.13"

The U.S. state of California enacted the California Consumer Privacy Act (CCPA) in 2018.138 The act
establishes guidelines for identifying, managing, securing, tracking, producing, and deleting consumer
privacy information, including a person's name, residence information, and biometrics.'3° According to the
CCPA, consumers own their private information and are appointed to this information's rights.4? The act
also restricts dealing with children's data, such as selling information of minors under 13 without prior
consent from their guardians.'#! The legislation is unique, as it does not require the users to declare
consent as in the case of the GDPR.1%?2 However, the CCPA requires that consumers be served with
privacy notices and given an option to withdraw consent from other usages of their personal data.143
Further, the law states that consumers may not be victimized by their choice to opt-out of their data's
sales and use.'* This initiative holds special significance as headquarters of the world’s substantial
technology companies are located in California.’#> Some of these platforms are among the largest
messaging networks, such as Facebook that concentrates over 1.8 billion users, WhatsApp with 2 billion
users, and Instagram with 1.4 billion users.1#¢ The CCPA represents a significant change in privacy
regulations by providing effective legislation on technology companies’ privacy practices and policies.#’

Role of the International System

The Human Rights Council adopted resolution 28/16 on “The Right to Privacy in the Digital Age” (2015) at
its twenty-eighth session, creating the mandate of a Special Rapporteur on the right to privacy.4® The
Special Rapporteur reports annually to HRC and the General Assembly.14° In his 2018 report, he outlined
five thematic action streams of his work, which are security and surveillance, big data and open data,
health data, use of personal data by corporations, and privacy and personality.'®° Further, the Special
Rapporteur makes country visits and consultations.*>! Achievements of the Special Rapporteur’s work are
thematic reports such as most recently HRC report 43/52, and General Assembly report 74/277.152

HRC is aware of the difficulties of improving ICTs and works to create frameworks and best practices to
use these technologies to ensure privacy in the digital age.'%3 In 2012, HRC adopted resolution 20/8 as
the first of its kind on “The Promotion, Protection and Enjoyment of Human Rights on the Internet,” which
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affirms that rights offline also need protection online.*** In 2019, HRC adopted resolution 42/15 on “The
Right to Privacy in the Digital Age,” focusing on preventing privacy violations through mass surveillance
and strengthening legislation to comply with international law.1% Accordingly, it recommends businesses
to ensure the security and protection of digital communications data, work on technical solutions such as
encryption, and follow the “Protect, Respect and Remedy” Framework.15 |t also requests OHCHR to
convene an experts seminar to discuss significant implications of Artificial Intelligence (Al) to human
rights.157 This seminar took place in May 2020 with experts considering how Al can affect legal and
regulatory approaches, and the preservation of the right to privacy.18

Working closely with HRC, the General Assembly adopted resolution 73/179 on “The Right to Privacy in
the Digital Age” in 2018.1%° The resolution recommends Member States to establish measures to prevent
violations of the right to privacy of marginalized groups, as they are at a higher risk of unlawful
interference.%° Women, for example, may be subjected to gender bias online, and children might require
assistance to understand dimensions of privacy and data protection.16! Moreover, the resolution calls for
Member States to create mechanisms that ensure transparency of data sharing, expand informal
dialogues with civil society organizations (CSOs), and promote education to protect privacy.162

As misinformation campaigns pose a risk to health and livelihoods, the High-level Panel on Digital
Cooperation submitted “The Age of Digital Interdependence” report in 2018.163 The report recognizes that
emerging technologies can support the achievement of the SDGs.164 |t also urges the Secretary-General
to incorporate and implement meaningful insights from key stakeholders, such as governments, the
private sector, civil society, international organizations, academic institutions, and the technical
community to consider the implications of gaps which come with ICT’s further developments.1%> Based on
this report, the Secretary-General presented in 2020 a set of recommended actions as a roadmap to
ensure individuals are connected and respected while still being protected in the digital age.%¢ This
“Roadmap for Digital Cooperation” notes that data protection has fallen behind on ICT developments.167 |t
expresses the need to strengthen digital capacity-building and ensure human rights protection in the
digital era.1%8 The report also notes the need for the internet to address “legitimate concerns underlying
the need for encryption without undermining legitimate law enforcement.”169

Non-governmental organizations (NGOs), such as Privacy International, argue that the right to privacy
remains largely unaddressed within the United Nations’ (UN) human rights monitoring mechanisms.7°
They also led the CSO campaign for the creation of the UN Special Rapporteur on the right to privacy in
the digital age.1’! Besides supporting campaigns about the issue, the NGO provides HRC with country
reports that document concerns about “state surveillance, protection of personal data, exploitation, and
vulnerability of data by governments and companies.”172
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The Internet Democracy Project is an NGO that promotes free speech, democracy, and social justice
online.” The project focuses on issues that threaten freedom of expression and privacy in the digital
age, such as censorship, online hate speech, and data collection.1* In this context, the internet
Democracy Project also raises the issue of private business ownership of most of the internet
infrastructure.1?®

Mass Surveillance, Data Collection, and the Question of Privacy

The 2014 OHCHR report on the right to privacy in the digital age highlights several issues, including mass
surveillance and data collection.”® Concerns are that global mass surveillance can affect the enjoyment
of human rights, including the right to privacy.1’” Furthermore, it is unclear to what extent users are aware
of the data they share when using the internet.17® Data collection can interfere with privacy and lead to
human rights violations, such as censorship of information and targeted vigilance of government
opposition.1”® When a person notices an invasion of their privacy, measures are needed to report such
violations.1® To heighten the awareness that data is shared while using the internet, the European Court
of Justice decided that an active consent to the use of cookies is necessary.'®! While cookies, which are
small files created when using websites, are needed for many online services to work correctly, they can
also be used to identify a user’s habits when moving from one website to another.182

HRC resolution 34/7 on “The Right to Privacy in the Digital Age” recognizes the need to evaluate the
lawfulness of surveillance practices.183 A Council of Europe report from 2015 on mass surveillance states
concerns about the effects of mass surveillance on fundamental human rights, including privacy.84 The
main concern is that intelligence services create back doors to exploit weaknesses in security
standards.85 Terrorists and other criminals can also exploit these weaknesses.18 Additionally, the report
states that governments should only use surveillance when necessary and legitimate and that Member
States have extraterritorial duties since the internet has no boundaries.®” Further, the report points out
the importance of transparency and accountability of data collection, and it emphasizes that technology
companies are essential to maintain and uphold the right to privacy.18

The NGO Access Now defends and extends the digital rights of users at risk, such as children.1® |t gives
recommendations to OHCHR about surveillance and communication interception.’® Access Now
recommends that vulnerable groups should not be targeted by surveillance, that governments should use
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surveillance responsibly, and that hacking by governments should be banned.°! According to Access
Now, the growing reliance on data-driven technology and biometric data requires regulatory frameworks
that concern governments and private businesses.192

With the rapid spread of COVID-19, ICTs and Al have become vital resources to tackle the pandemic,
e.g. through information sharing and data analysis.'®3 However, CTs may become a powerful tool to
infringe on human rights, including the right to privacy.1%* In a recent appeal from March 2020, UN human
rights experts pointed out possible threats from misusing COVID-19 emergency declarations to cover
repressive action against individuals, particular groups, or minorities.'°® Moreover, the Secretary-General
remarked the importance of protecting human rights in the time of crisis, noting how it “can provide a
pretext to adopt repressive measures” against vulnerable groups.1° He recommended paying particular
attention to surveillance through COVID-19 related measures and safeguarding user privacy.”

Child Privacy in the Digital Age

In 2017, the United Nations Children’s Fund (UNICEF) released a report presenting opportunities and
challenges for children in the digital world.1®® The report highlights the gravity of overlooking the risks to
children’s privacy in the digital age.1% It emphasizes the dangers for children on the internet, such as
sexual abuse and extortion, cyberbullying, reputational risk, and loss of privacy.2%° Furthermore, the report
notes the role of parents putting children at risk by oversharing their children’s information.2°! In 2019,
UNICEF published the Innocenti Research Brief, which shows that most children aged 9 to 17 have
internet access and undertake various internet activities.2%2 This exposure to a new environment holds
challenges to the right to privacy and access to information unsuitable for children.2%3 Threats to children’s
privacy in the digital age can be children’s lack of knowledge in collecting and processing personal data,
online surveillance, and biometrics.2% There are also pre-existing risks gaining new dimensions online,
such as “cyberbullying, online stalking, identity theft, and exposure to unwanted or inappropriate
advertising content.”2% In 2018, UNICEF launched the “Industry Toolkit” on children’s online privacy and
freedom of expression, which provides five principles to respect, protect, and realize children’s rights.26
This initiative includes the right to privacy, the protection of children’s data, and their access to
information.2%7

The Child Rights International Network (CRIN), a think tank focusing on children’s rights, submitted a
paper towards OHCHR'’s report on the right to privacy in the digital age in 2018.2% In this paper, CRIN
gives recommendations, including that terms and conditions of websites should be written in clear
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language to ensure that children understand them.2%° Further, the collection of children’s data while using
the internet should be minimal, and there should be an option for children and adults to request data
deletion.?10 Article 17 of the GDPR addresses the right to erasure upon request.2* However, the erasure
of personal information on the internet can be difficult to assert.?12 In the context of collecting and using
children’s data, CRIN gives recommendations and best practices to parents, caregivers, and Member
States.?3 Children’s use of digital communication tools should never be monitored without their
knowledge; the scope and nature of the information accessible to children should be appropriate without
interfering with their decision-making.?4 According to CRIN, personal information should not be sold for
profit, and targeted advertisements should be clearly marked as such.?!5 Furthermore, CRIN recommends
that children learn about their rights in the digital world to ensure privacy protection in the digital age.?6
Digital literacy education should occur from an early age, keeping in mind further technological growth.??

There are many challenges for the international community to ensure children’s right to privacy in the
digital age.?!® For instance, the way information on data collection, storage, and processing is presented,
makes it difficult for children to understand what this might entail.2*® Children’s restricted access to
information that influences their ability to make independent decisions is another challenge.?2° Children
might not be aware of how sharing personal information online can influence their offline reputation and
further influence, for instance, their chance of employment as they enter adulthood.?2! In 2019, reaffirming
privacy concerns, HRC, through resolution 42/15, requested further preventive safeguards and remedies
for human rights violations with particular attention to those that harm vulnerable groups, such as
children.222

As the COVID-19 pandemic expands, quarantine regulations have restrained social gatherings,
compelling society to adapt to conditions such as remote learning and working.??® These changes
represent an unprecedented increase in ICT use.??* UNICEF notes that while ICTs are imperative for
containing the outbreak, they should have a responsible and monitored use.?2> In addition, UNICEF found
that “data sources [including] mobile phone location data, call record tracking, CCTV footage, and border
control travel histories” are used by governments to track those with the virus and trace their contacts to
understand human movements further.226 In some cases, governments publicly volunteer personal
information of COVID-19 patients, publishing online information, such as age and gender, therefore
posing privacy violations.?2” Based on these findings, UNICEF is “concerned about the need to protect
children’s digital footprints.”228¢ UNICEF moreover recommends implementing tracing (as a recollection of
insights) rather than tracking (gathering real-time data) apps.??° It also encourages following human rights
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standards, rapid adaptation of ICTs’ development, and setting guidelines that are easy to follow and
accessible to children.2%0

Conclusion

The right to privacy in the digital age is an increasingly important topic. One of the main concerns is that
mass surveillance is used more by private entities, which can be unlawful.?*1 Member States are
especially worried that CTs can be exploited by certain policies or practices because these new
technologies are vulnerable to unlawful exploitation.232

Effective legal frameworks are crucial to guarantee the protection of the right to privacy.23? Existing
frameworks need to be updated by legislative, administrative, or judicial authorities to match
developments of ICTs and surveillance measures.?3* General Assembly resolution 73/179 on “The Right
to Privacy in the Digital Age” of 2019 asks Member States to work closely with CSOs to promote ICT
education.2% Business enterprises are called upon to provide transparent information about their use of
data.2s36

Children are specifically at risk for violations of their privacy, partly caused by their lack of knowledge
about data collection and processing, or pre-existing risks such as bullying, stalking, or adverse effects on
their future.?®” Member States are called upon to uphold the five principles of the UNICEF “Industry
Toolkit.”238 Children's personal data should be protected while ensuring access to various information
sources for children on the internet.23° It should be easy, especially for children, to find remedies for the
violation of their rights.240 However, the right to erasure for children and adults is challenging to put into
practice.?*! Further work of all stakeholders, including NGOs, the business sector, and Member States, is
necessary to enjoy and maintain the right to privacy in the digital age.?42

Further Research

As delegates begin researching this topic they should consider: How can the same access for all children
to the same information on the internet be ensured? How can education regarding personal data be
assured? How can the lawful use of mass surveillance be ensured by Member States? How can illegal
use of mass surveillance or other communication technology be prevented? How can the private use of
mass surveillance be regulated? What regulatory frameworks are needed to ensure the right to privacy in
the digital age?
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and standards regarding the right to privacy in the digital age. It encourages stakeholders

to take part in dialogs that promote the right to privacy in the digital age. Delegates may

use this source to better understand possibilities for council action and stakeholder

cooperation on the topic.

United Nations, Human Rights Council, Thirty-seventh session. (2018). Report of the Special Rapporteur
on the Right to Privacy (A/HRC/37/62). Retrieved 26 August 2020 from: https://undocs.orq/A/HRC/37/62
The Special Rapporteur is an expert appointed by HRC to examine and report back on
the right to privacy. The Special Rapporteur gathers information and creates thematic
action streams to further point out areas of interest in his field to work on. Finally, the
report gives recommendations to Member States, such as develop standards, promote
principles, best practices, and implement human right norms. This source is helpful to
delegates to become familiar with the work of the Special Rapporteur and different issue
areas in his portfolio.

United Nations, Human Rights Council, Forty-second session. (2019). The Right to Privacy in the Digital
Age (A/HRC/RES/42/15). Retrieved 26 August 2020 from: https://undocs.org/A/HRC/RES/42/15
This is the most recent HRC resolution, adopted in 2019, on the promotion and protection
of the right to privacy. It focuses on the prevention of privacy violations through mass
surveillance, and the strengthening of legislation to protect data. It asks business to
endorse the Business and Human Rights: Implementing the United Nations “Protect,
Respect and Remedy” Framework and foster standards regarding the right to privacy in
the digital age. Delegates should thoroughly review this resolution to understand current
concerns and international efforts to fight human rights violations online.
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II. Combating Racism, Racial Discrimination, Xenophobia and Related Intolerance

“The United Nations has a duty to respond to the anguish that has been felt by so many for so long. This cause is at
the heart of our Organization’s identity. Equal rights are enshrined in our founding Charter. Just as we fought
apartheid years ago, so must we fight the hatred, oppression and humiliation today. %43

Introduction

Varied forms of racism, racial discrimination, xenophobia and related intolerance are prevalent in every
society and happen on a daily basis.?** They sustain inequality and thus impede development, peace,
and the universal fulfillment of human rights and fundamental freedoms.?45 Rising nationalism and the
spread of populist ideologies only aggravate these phenomena and bring about a resurgence of violent
manifestations.?46 Even though there are no universal standards for measuring and monitoring racism,
racial discrimination, xenophobia and related intolerance and their impact, Member States have seen an
increase in the number of reported incidents, such as hate crimes.2*” The COVID-19 pandemic and its
consequences have disproportionately affected groups that are already suffering from racism, racial
discrimination, xenophobia, and related intolerance, thus exacerbating these phenomena.248

Although they often coincide, racism, racial discrimination, xenophobia and related intolerance are distinct
phenomena.2*® While racial discrimination is defined as “any distinction, exclusion, restriction or
preference based on race, color, descent, or national or ethnic origin which has the purpose or effect of
nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and
fundamental freedoms in the political, economic, social, cultural or any other field of public life”, racism is
the underlying ideology that presupposes the existence of different races and constructs a causal relation
with race as the primary factor determining a group’s characteristics and capabilities.?%° Xenophobia is
hate or dislike based on a group’s “presumed or real descent, national, ethnic or social origin, race, color,
religion, gender, sexual orientation or other grounds.”?%1 The Council of Europe (CoE) has defined
intolerance as “a lack of respect for practices or beliefs other than one's own.”252

The Human Rights Council (HRC) holds an annual general debate on the topic and adopts thematic
resolutions through which it inter alia appoints the Special Rapporteur on contemporary forms of
racism.?53 The Special Rapporteur prepares annual reports on specific issues, undertakes country visits,
and submits urgent appeals to Member States violating human rights related to her mandate.?5* The

243 UN DGC, United Nations Stands with Those Fighting ‘Today’s Sacred Battle’ against Systemic Racism, Deputy-
Secretary-General Tells Human Rights Council (DSG/SM/1421), 2020.

244 UN OHCHR, Combating Racial Discrimination, 2020; World Conference Against Racism, Racial Discrimination,
Xenophobia and Related Intolerance, Declaration and Programme of Action, 2001, p. 3.

245 World Conference Against Racism, Racial Discrimination, Xenophobia and Related Intolerance, Report of the
World Conference Against Racism, Racial Discrimination, Xenophobia and Related Intolerance
(A/CONF.189/12), 2001, p. 18.

246 UN HRC, From Rhetoric to Reality: A Global Call for Concrete Action Against Racism, Racial Discrimination,
Xenophobia and Related Intolerance (A/HRC/RES/42/29), 2019.

247 OSCE, Hate Crime Data-Collection and Monitoring Mechanisms, 2014, p. 1.

248 UN OHCHR, Racial Discrimination in the Context of the COVID-19 Crisis, 2020.

249 UN OHCHR & UNESCO, Dimensions of Racism, 2005, p. 112.

250 UN General Assembly, International Convention on the Elimination of All Forms of Racial Discrimination
(A/RES/2106 (XX)), 1965; OAS, Inter-American Convention Against Racism, Racial Discrimination and
Related Forms of Intolerance (A-68), 2013.

251 UN OHCHR, Xenophobia, 2013, p. 1.

252 CoE, Discrimination and Intolerance, 2017.

253 UN HRC, Mandate of the Special Rapporteur on Contemporary Forms of Racism, Racial Discrimination,
Xenophobia and Related Intolerance (A/HRC/RES/43/36), 2020; UN HRC, Human Rights Council
Concludes General Debate on Racism, Racial Discrimination, Xenophobia and Related Intolerance, 2020.

254 UN OHCHR, About the Mandate: The Special Rapporteur on Contemporary Forms of Racism, 2020.
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Office of the High Commissioner for Human Rights (OHCHR) supports the Special Rapporteur in her
work as well as other relevant subsidiary bodies.?5%5

In response to the killing of African American U.S. citizen George Floyd through policy brutality and the
subsequent global wave of protests, HRC held an urgent debate on systemic racism in June 2020.256
Speakers condemned the incident and emphasized its institutionalized nature.25” The High Commissioner
for Human Rights along with some Member States explored colonialism and slavery as root causes of
racial discrimination, acknowledged the necessity for historical revision and reparations in various forms,
and demanded decisive action against systemic racism.25®

International and Regional Framework

The Charter of the United Nations proclaims the importance of promoting and encouraging respect for
human rights and fundamental freedoms for all — without any discrimination.?5® The 1948 Universal
Declaration of Human Rights (UDHR) reaffirms this non-discrimination principal in Article 7 along with the
principle of equality by proclaiming equality before the law and entitlement to equal protection under the
law without discrimination.?®® These fundamental principles are further outlined in Article 26 and 27 of the
1966 International Covenant on Civil and Political Rights (ICCPR), stipulating anti-discrimination and
minority rights legislation.26?

The International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) is the most
important legal instrument related to the fight against and prevention of racial discrimination.262 |t has 182
parties and condemns any superiority doctrine founded on racial differentiation, including racial
segregation and apartheid.263 While requiring States parties to refrain from racial discrimination, the
convention also commits signatories to protect individuals from racial discrimination, prosecute racist
crimes effectively, and create and enforce laws that prohibit and eradicate racial discrimination.?54 It is
mandatory for all signatories to submit reports detailing action taken to combat racial discrimination.25
The Committee on the Elimination of Racial Discrimination (CERD), which supervises the implementation
of the convention, provides recommendations for each Member State based on their reports.266 In
addition, the Committee also considers reports submitted by Non-Governmental Organizations (NGOSs)
when making recommendations.?6” The convention also includes an individual complaint mechanism.268

Beyond ICERD, the 1990 International Convention on the Protection of the Rights of All Migrant Workers
(ICRMW) seeks to promote migrant workers’ human rights and protect them from discriminatory
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treatment.2® Migrant workers and their families often face xenophobia by employers, society, and
authorities.?® The convention recognizes that expressions of national, racial, or religious hatred incite
acts of violence or discrimination. The Committee on Migrant Workers (CMW) oversees the
implementation of ICRMW.271

Following the 2001 World Conference against Racism in Durban, South Africa, attending Member States
adopted the Durban Declaration and Programme of Action (DDPA).272 The DDPA expands on the ICERD,
e.g. by promoting a victim-centered approach and recognizing the often-aggravated nature of racial
discrimination.2”® It proposes specific measures to counteract the problems of racism, racial
discrimination, xenophaobia and related intolerance.?’* This includes creating national action plans, setting
up programs that prevent citizens from inciting hatred on the basis of racial discrimination, and adopting
affirmative action.?” Strengthening and promoting the effective implementation of both DDPA and ICERD
is one of the main objectives of the International Decade for People of African Descent (2015-2024),
which was proclaimed by General Assembly resolution 68/237.27¢ The International Decade for People of
African Descent represents an important action-oriented framework for tackling issues such as racial
profiling, economic marginalization, or equal access to quality education.?’” To assess the effectiveness
of this framework and evaluate the implementation progress of the International Decade for People of
African Descent, OHCHR conducted a mid-term review in 2020, with results yet to be published.2’8

In 2015, the UN adopted the 2030 Agenda for Sustainable Development.2” |ts 17 indivisible and
interdependent Sustainable Development Goals (SDGs) provide a strategic framework for global
collective action.?80 The efforts to eliminate racism, racial discrimination, xenophobia and related
intolerance are necessary for the achievement of SDG 10 (reduced inequalities) and SDG 16 (peace,
justice and strong institutions).281

Regional bodies have implemented the fundamental principles of the UDHR and ICCPR and some of the
provisions of ICERD and DDPA in regional legislative frameworks. The 1950 European Convention on
Human Rights (ECHR) prohibits discrimination and establishes general non-discriminatory validity of the
rights and freedoms outlined in the convention.282 In 2013, the Organization of American States (OAS)
adopted the Inter-American Convention Against Racism, Racial Discrimination and Related Forms of
Intolerance, which, inter alia, obliges States parties to adopt legislation defining and prohibiting acts of
racism and racial discrimination and ensure due process and just reparations for victims of racism.283
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Role of the International System

In the effort to eliminate racism, racial discrimination, xenophobia and related intolerance, HRC is the
UN’s foremost subsidiary organ to promote and protect the fundamental principles of equality and non-
discrimination.?8* In 1993, its predecessor, the Commission on Human Rights (CHR), created a mandate
for a Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related
intolerance to oversee progress in tackling these issues.?8> HRC integrated the function in its special
procedures and subsequently renewed the mandate.?8¢ The Special Rapporteur’s duties include
communicating urgent appeals to Member States concerning alleged violations of human rights,
undertaking country visits, and reporting to HRC and the General Assembly.?®” Her communications,
country visits and thematic reports provide input for HRC’s resolutions and general debates on the
issue.28 Member States can also request urgent debates to address situations of human rights violations
and make recommendations.28°

OHCHR assists the Special Rapporteur on contemporary forms of racism as well as the Special
Rapporteur on minority issues, as minorities are widely exposed to various overlapping forms of racial
discrimination and xenophobia.2% It furthermore supports CERD and its 18 independent experts in their
work. OHCHR also provides technical assistance to Member States that are building, implementing or
planning to implement national action plans to combat racial discrimination.?°? Through its Anti-
Discrimination Unit, OHCHR conducts research, raises awareness, and builds national capacity through
advisory services.?®? The Anti-Discrimination Unit also supports governments and other stakeholders in
implementing the DDPA.2%3 Furthermore, OHCHR assists the Working Group of Experts on People of
African Descent, which was requested in the DDPA, established through CHR resolution 2002/68, and
subsequently incorporated as a Special Procedure of the HRC.2% The Working Group consists of five
experts who meet biannually.2% They examine problems of racial discrimination against afro-
descendants, undertake country visits, and make recommendations.26

As a subsidiary organ of the General Assembly, HRC interact closely with the General Assembly on the
issue: While the HRC and its special procedures report to the General Assembly, its Third Committee on
Social, Humanitarian and Cultural Issues also considers and adopts resolutions on questions related to
the elimination of racism and racial discrimination.2%’ In its resolution 73/262 entitled “A Global Call for
Concrete Action for the Total Elimination of Racism, Racial Discrimination, Xenophobia and Related
Intolerance and the Comprehensive Implementation of and Follow-up to the Durban Declaration and
Programme of Action”, the General Assembly requested HRC to carry out an investigation on evaluating
the International Convention on the Elimination of All Forms of Racial Discrimination, and at the same
time identify gaps in the convention that need to be addressed.?% In its subsequent resolution 74/137 on
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the same topic, the General Assembly also requested HRC to examine the possibility of creating a multi-
year program in support of the Durban Declaration and Programme of Action.?®®* Moreover, the General
Assembly requested OHCHR to intensify awareness on its contribution to address racism, racial
discrimination, xenophobia and related intolerance, in collaboration with Member States, national human
rights institutions, relevant civil society organizations, and United Nations agencies, funds and
programs.300

On the regional level, OAS created a Rapporteurship on the Rights of Persons of African Descent and
against Racial Discrimination in 2005.3°! The rapporteur is mandated to protect human rights of afro-
descendants, support OAS Member States in their effort to overcome racial discrimination, and monitor
their progress.3%2 The European Union (EU) covers the problem of racism in its Framework Decision on
Combating Certain Forms of Expressions of Racism and Xenophobia by Virtue of Criminal Law.3% This
framework decision requires EU states to penalize practices of racism and xenophobia.3%* Additionally,
the CoE established the European Commission against Racism and Intolerance (ECRI) in 1994.305 ECRI
is an independent monitoring body consisting of 47 experts from each CoE Member State. On the basis
of on-site visits and their analysis of each Member State’s situation and policies, they pen a report with
identified problems of racism and intolerance and subsequent recommendations.3% Besides these
country reports, ECRI also addresses all Member States with its general policy recommendations, which
provide guidelines on topics such as hate speech, racism and racial discrimination in policing, or
xenophobia against Muslims.307

NGOs also play an important role in monitoring the implementation of measures to defeat racial
discrimination.3% Global actors such as Human Rights Watch (HRW) or Amnesty International (Al)
monitor country situations, organize campaigns, and provide research on topics related to racism and
racial discrimination.3% The International Movement Against All Forms of Discrimination and Racism
(IMADR) focuses on carrying out activities that involve grassroots community empowerment,
sensitization, action-oriented research, sharing information and experiences, and other methods.310
IMADR also disseminates information on mechanisms to address racial discrimination, such as the
promotion of human rights in school curricula.3!! Others, such as the European Network Against Racism
(ENAR) facilitate coordination between anti-racism activists in EU Member States.3!2 The Coalition of
Latin American and Caribbean Cities against Racism, Discrimination and Xenophobia (LAC) is a city-level
platform engaged in fighting racism and racial discrimination against Latin America’s vast indigenous and
afro-descendent population on the municipal level.313 Parallel chapters exist in Africa, Asia and the
Pacific, the Arab world, Europe, and the U.S.314
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Combating Racism, Xenophobia, and Related Intolerance on Online Platforms

Live streamed on Facebook, a large social media platform that hosts 2.7 billion users monthly, the whole
world was able to witness the tragic mass shooting in New Zealand in March 2019 that targeted
Christchurch’s Muslim population.315 In addition to it being livestreamed on Facebook, a feature which
allows for videos to be viewed by other Facebook members in real time, the event was also reposted on
YouTube and other online platforms including Twitter and Instagram.316 The event highlighted the way
how extremist groups and individuals misuse online platforms to not only spread hate speech and incite
violence and abuse, but to propagate racism, racial discrimination, xenophobia and related intolerance.3%’

In his thematic report on manifestations of racism on the internet and social media, the Special
Rapporteur on contemporary forms of racism explores the consequences of the growing and increasingly
sophisticated spread of racist and xenophobic content on online platforms.318 He expresses his concerns
on how this wide dissemination normalizes hateful content, incites hatred and violence, and how
extremist groups use racist and xenophobic content to recruit members.31° Due to the lack of adequate
data on racist and xenophobic practices online, the Special Rapporteur recommended to Member States
and human rights institutions to implement effective measures to identify, investigate, and register
information on such practices that incite hate or violent crimes.320 What is additionally challenging about
combating racism, xenophobia, and related intolerance on online platforms is the creation and
enforcement of laws and regulations.3?! Legal terms remain vague, content creators remain relatively
anonymous, and many states have different laws for hate content and racist content.3?? Furthermore,
jurisdiction for prosecution is not always clear as the creation of racist or xenophobic content and the
manifestations of hate and violence they prompt often transcend borders.322 While online platforms have
allowed for wider dissemination of racist and xenophobic content, the Special Rapporteur highlights that
internet platforms are an important tool in combating racism, racial discrimination, xenophobia and related
intolerance.3?*

Several UN Agencies and other international actors have also addressed the issue.32> The United Nations
Educational, Scientific and Cultural Organization (UNESCO), for example, has built a strategy against
racism, discrimination, xenophobia and related intolerance, which also addresses racist and xenophobic
content on online platforms.32% Furthermore, the UN has launched a strategy and plan of action on hate
speech, promoting coordinated data collection and investigation of the principal motives behind hate
speech.3?7

The Convention on Cybercrime, adopted by the CoE in 2001, was the first international treaty addressing
and penalizing crimes committed on the internet.328 |ts Additional Protocol specifically deals with the
criminalization of online racism and xenophobia and fostered coordination among Member States and
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harmonization of jurisdictions.3?® The CoE also sponsored a "No Hate Speech” campaign between 2012
and 2017, which aimed at eliminating online hate speech while fostering freedom of expression.3% It also
intended to reduce the acceptance and spread of hate speech both online and offline.33! In addition, the
campaign hosted “Hate Speech Watch®, which is a tool to report, monitor and educate the public about
hate speech online.332

Several countries already implemented legislative measures to regulate racism and xenophobia in online
platforms.333 For example, France and Germany passed laws against online hate speech, which include
giving online platforms 24 hours to remove any type of hate speech, otherwise there will be financial
penalties.®3* Internet and social media providers have also addressed racial or xenophobic content by
either regulating, censoring, or self-censoring based on community submissions.335 Governments and
online platforms gathered for a summit on online extremism in 2019 in Paris.33¢ Participants agreed on
measures such as increasing media education and funding for law enforcement to better monitor online
extremism.3%7 Social media companies furthermore agreed on coordinated efforts to find new tools or
mechanisms to identifiy and quickly remove extremist content from their platforms.338

Combating Xenophobia against Migrants

From 2000 to 2017, there has been an increase of almost 50% in the number of migrants, with an
estimated total number of 258 million migrants around the world.33° Migrants often experience violent
attacks, which can be motivated by xenophobia.3*° Xenophobia towards migrants affects civil, cultural,
economic, political, and the social rights of migrants negatively.3# In addition, any type of discrimination
against migrants can contribute to jeopardizing democratic values, social stability, and peace.34?

In September 2016, the General Assembly adopted the New York Declaration for Refugees and
Migrants.3#® Through this declaration, Member States reiterated their commitment to protect the human
rights of all migrants, irrespective of their status.34* The General Assembly also endorsed the 2018
“Global Compact for Safe, Regular and Orderly Migration: Towards Realizing the 2030 Agenda for
Sustainable Development and Achieving Full Respect for the Human Rights of Migrants”.34> The Global
Compact advocates for the principles of non-discrimination, aiming at fulfilment, protection and respect for
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human rights of all migrants.3#6 In addition, it reiterates the commitment to eliminate all forms of
discrimination, including xenophobia against migrants.3+

The 2017 Report of the Special Rapporteur on Contemporary Forms of Racism, Racial Discrimination,
Xenophobia and Related Intolerance highlights the importance of collecting data and statistics to combat
racism, racial discrimination and xenophobia.3*® In addition, the Special Rapporteur demonstrates how
the general absence of information on migrants and the lack of specific data on discriminatory practices
results in information gaps hindering effective policy making.34°

In the fight against discrimination towards migrants, OHCHR also works closely with the Special
Rapporteur on the human rights of migrants and its treaty bodies, including the Committee on Migrant
Workers, the Committee on the Elimination of Racial Discrimination, and the Committee on the Rights of
the Child.35° OHCHR assists Member States in building national capacities by providing advisory services
and supporting anti-discrimination policies and programs.3*! OHCHR moreover raises awareness and
contributes to facilitating expert meetings discussing violations of human rights of migrants in relation to
discrimination, racism, and xenophobia.3%2 Furthermore, OHCHR is part of the UN Network on Migration,
a UN inter-agency coordination mechanism for migration-related activities which also publishes reports
and data on related issues and assists Member States in implementing the Global Compact.353

Within the UN System, both the International Organization for Migration (IOM) and the International
Labour Organization (ILO) are engaged in advocating for implementing core principles and effective
commitment to combat racism and xenophobia against migrants.3>* Those core principles include
supporting measures to make any type of behavior triggering racist and xenophobic actions against
migrants unacceptable, promote positive facts about diversity, eradicate negative stereotypes,
incorporate multi-cultural subjects in schools, increase civil society cooperation, and implement and
monitor anti-discrimination standards.3%5

Some Member States have already implemented measures to fight against xenophobia towards
migrants.3%6 Belgium introduced educational measures to counter racism, as well as a community policing
model with special training to better respond to hate crimes against migrants.35” Spain passed legislation
focusing on social integration, establishing a Racism and Xenophobia Observatory, and amending
criminal law.3%8 France created an anti-discrimination initiative that focuses on identifying discriminatory
actions and responses and on developing adequate measures to raise awareness.3>° The European
Court of Human Rights requires Member States to investigate and enact sanctions that are related to
crimes rooted in racism or xenophobia. 360
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Conclusion

Coordinated efforts from all involved parties, including the UN system, Member States, NGOs as well as
international and regional organizations, and civil society, are necessary to combat racism, racial
discrimination, xenophobia, and related intolerance.3¢? The OHCHR and its partners have developed a
strategy to combat this issue which include key elements such as monitoring racial discrimination,
xenophobia and related intolerance indicators; reporting and registering hate crimes; establishing legal
obligations to protect people from any type of discrimination, and various others.362 However, this problem
cannot be tackled just by building or running campaigns, strategies, and programs; a follow-up process is
required to assess the effectiveness of implementing those programs, laws and campaigns.363
Combatting racism, racial discrimination, xenophobia and related intolerance is important as it
jeopardizes the overall enjoyment of every human right.364

Further research

With these issues in mind, delegates should further research the following: What can HRC do to
encourage the universal implementation of the ICERD? How can Member States implement effective
measures to combat racism? What are the challenges for a legal framework that will severely punish
racism and xenophobia on online platforms? How can HRC guide Member States to combat racism,
racial discrimination, xenophobia and related intolerance, particularly against marginalized groups? What
specific actions can HRC request from Member States to address xenophobia that might be targeting
migrants? How can Member States and the international community collect data to help with effective
policy making that combats racism, racial discrimination, xenophobia, and related intolerance?
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https://undocs.org/A/HRC/RES/38/19
This resolution highlights the importance of establishing a comprehensive strategy with a
solid legal framework to address racial discrimination. It recollects efforts made by the
international community and proposes to convene an intersessional high-level panel
discussion with relevant stakeholders. It may be helpful for delegates in demonstrating
possible HRC action as well as the interplay between HRC, OHCHR, the High
Commissioner, UN treaty bodies, special procedures, as well as other relevant actors.
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[ll. Business and Human Rights

“Businesses already have a framework in the form of the UN Guiding Principles on Business and Human

Rights, and a timetable in the form of the 2030 Agenda for Sustainable Development. There is no more

crucial way for businesses to contribute than to ensure respect for human rights throughout their supply
chains at every step of their business operations.” 365

Introduction

The Human Rights Council (HRC) has addressed human rights abuses conducted by businesses on
various matters since its establishment in 2006.3%6 Among other forms of human rights abuses, the HRC
has been at the forefront against forced labor, which is regarded as a form of modern slavery. Modern
slavery is defined as any form of work or service that is exacted from a person through the use of any
threat and which the said person has not undertaken voluntarily.36” The International Labour Organization
(ILO) estimates that approximately 16 million people are currently forced by private businesses to work as
domestic workers, on construction sites, in factories, or agriculture.358 58% of the victims of forced labor
are women and 18% are children.38° The ILO further estimates that across all economic sectors, 2.3
million workers die each year because of work-related injuries and diseases, with another 473 million
employees suffering from non-fatal work-related injuries or diseases per year.370 Drastic variations in
employment, work hours and labor standards have emerged or have been further exacerbated as a result
of the COVID-19 outbreak.3’* The global pandemic has had devastating effects across businesses,
resulting in an increase of human rights violations as businesses restrain budgets and workers compete
for limited employment opportunities. 372 Women, in particular, have born the greater portion of the burden
from employment and work hour losses across the globe.373 Business activities are known to be linked to
multiple forms of human rights abuses such as gender discrimination; equality and freedom from
discrimination in the work place; infringement on the right to form associations, bargain collectively for fair
wage and the right to adequate working conditions. Businesses are also responsible for ensuring that
their activities do not harm the human rights of wider society, including property and privacy rights of
private individuals.37 Furthermore, the HRC has recognized that the protection of the environment,
including ecosystems, contributes to the enjoyment of human rights.3”> The HRC therefore called upon
Member States to adopt laws that prevent businesses from violating human rights by engaging in
activities that pollute the environment.37¢ This is especially in the case of transnational corporations
(TNCs), which operate in many different countries and have complex supply chains involving multiple
other companies.

The HRC is mandated to lead the business and human rights agenda within the UN system and serve as
a forum for the international community to develop norms that set out the human rights responsibilities of
businesses.3”” This work is synthesized in the Guiding Principles on Business and Human Rights, which
were unanimously endorsed by the HRC in 2011.378 The Guiding Principles were developed by the UN’s
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Special Representative on business and human rights between 2005 and 2011, were endorsed by the
UN Security Council in its June 2011 session, and have been critical in the Human Rights Council’s
development of international standards for the protection of human rights in business activities.3”® The
business sector is also indispensable in achieving the Sustainable Development Goals (SDGs), which
were adopted in 2015 by the UN General Assembly in the 2030 Agenda for Sustainable Development
(2030 Agenda).380 Business and human rights specifically affect SDG 3 (good health and well-being),
SDG 5 (gender equality), and SDG 8 (decent work and economic growth).38! Other SDGs are also linked
to the issue of human rights in business, and include SDG 9 (industry, innovation and infrastructure),
SDG 11 (sustainable cities and communities) and SDG 12 (responsible consumption and production).382
It is therefore paramount to understand that addressing the issue of human rights in business will require
a multifaceted and innovative approach, and international cooperation from not only members of the
HRC, but across the entire international community.383

International and Regional Framework

The Universal Declaration of Human Rights (UDHR) was adopted in 1948 and set out the most
fundamental human rights to be universally protected.38* Article 23 of the UDHR recognizes the rights to
equal pay for equal work and the right to form and join trade unions.38% Article 24 states that everyone has
the right to rest and leisure.386 In 1966, the international community built upon the UDHR by adopting the
International Covenant on Economic, Social and Cultural Rights (ICESCR).387 Article 7 reiterates the
rights linking business and human rights set out in the UDHR and adds the right to safe and healthy
working conditions, the right to periodic paid holidays, and the right of women to being guaranteed
conditions of work not inferior to those enjoyed by men.38 Furthermore, the UN General Assembly
adopted the International Covenant on Civil and Political Rights, which explicitly bans any form of forced
or compulsory labor.38% In 1979, the UN General Assembly adopted the Convention on the Elimination of
All Forms of Discrimination against Women (CEDAW) (1979), whose Article 11 clearly states that women
have the right to equal remuneration, equal treatment at the workplace, and social security.3%0

In 1977, the ILO developed the ILO Tripartite Declaration of Principles Concerning Multinational
Enterprises and Social Policy, which provides clear guidance on how businesses can contribute to the
realization of human rights and good labor standards.3?! In 1998, the ILO adopted the ILO Declaration on
Fundamental Principles and Rights at Work, which commits the 187 Member States of the ILO to respect
and promote the freedom of association and the right to collective bargaining, the abolition of forced
labor, the elimination of child labor, and the end of discrimination at the workplace.3?2 The Organisation
for Economic Co-operation and Development (OECD) has adopted the OECD Declaration on
International Investment and Multinational Enterprises in 1976.3% The OECD Guidelines for Multinational
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Enterprises are annexed to the this declaration and include a chapter with recommendations on how
businesses should act to adhere to all human rights.3%

In 2005, the UN Commission on Human Rights (the predecessor of the HRC) requested the appointment
of a Special Representative of the Secretary-General on human rights and transnational corporations,
and other business enterprises.3% The Special Representative formulated the Protect, Respect and
Remedy Framework, which was welcomed by the HRC in its resolution 8/7 of 2008.3% Based on this
framework, the Special Representative developed the Guiding Principles on Business and Human Rights
during six years of research and extensive consultations, which involved governments, companies,
business associations, and civil society.3% Five of the 31 Guiding Principles fall under “Human Rights and
Due Diligence”. 3% The due diligence standard of conduct is required to discharge an obligation (as
defined by human rights lawyers), although it can also be understood as a process to manage business
risks by both domestic and international businesses.3%° Article 13 of the Guiding Principles requires that
businesses avoid causing or contributing to adverse human rights impacts through their own activities
and requires that they seek to prevent adverse human rights impacts resulting from their activities, even
if, they have not contributed to these impacts.#°© The HRC unanimously endorsed the Guiding Principles
in its resolution 17/4 of 2011 and thus concluded the mandate of the Special Representative.4%! The
Guiding Principles framework is the first global standard for preventing business activity from having
adverse impacts on human rights and is the core document used by the HRC.4%2 The Guiding Principles
consist of three pillars, which address the duty of states to protect human rights by regulating business
activities in National Action Plans (NAPSs), the responsibility of business corporations to avoid infringing
on the human rights of others by applying due diligence in their activities, and the improvement of access
to remedy for victims.403

Role of the International System

Within the UN system, the HRC is the body responsible for setting the agenda on business and human
rights.4%4 In practice, this means the HRC serves as a forum for the international community to develop
non-binding guidelines and to discuss the creation of binding legal requirements that set out the
responsibilities businesses have to respect and observe human rights.4% With the outbreak of COVID-19,
new challenges have arisen such as issues with supply chains, working conditions, product demand, and
market resilience, which will significantly transform the activities of businesses..#% The HRC remains at
the forefront of the international response to human rights abuses and has represented the UN platform’s
collaboration with the ILO.4%7 On 18 July 2018, the HRC adopted resolution 38/13 titled “Business and

3% OECD, OECD Guidelines for Multinational Enterprises, 2011, p. 32.

395 UN OHCHR, Business and Human Rights, 2020.

3% |bid.

397 UN OHCHR, Special Representative of the Secretary-General on Human Rights and Transnational Corporations
and Other Business Enterprises, 2020.

398 Bonnitcha and McCorquodale, The Concept of ‘Due Diligence’ in the UN Guiding Principles on Business and
Human Rights, 2017, pp. 889-890.

399 |bid., p. 892.

400 UN HRC, Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect
and Remedy” Framework (A/HRC/17/31), 2011, p. 14.

401 UN HCR, Human Rights and Transnational Corporations and Other Business Enterprises (A/HRC/17/4), 2011, p.
2.

402 UN OHCHR, Special Representative of the Secretary-General on Human Rights and Transnational Corporations
and Other Business Enterprises, 2020.

403 UN HRC, Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect
and Remedy” Framework (A/HRC/17/31), 2011.

404 UN OHCHR, Business and Human Rights, 2020.

405 | pid.

408 1O, ILO Declaration on Fundamental Principles and Rights at Work and its Follow-Up, 2010, p. 7.

407 |bid.p. 7; UN Global Compact, Human Rights: The Foundation of Sustainable Business, 2018.

47



Human Rights: Improving Accountability and Access to Remedy”.4% In this latest resolution on the topic of
business and human rights, the HRC emphasized the need to develop access to remedy for business-
related human rights abuses.*%° It welcomed the report of the Office of the United Nations High
Commissioner for Human Rights (OHCHR) on improving accountability and access to non-judicial remedy
for business-related human rights abuses and recommended that Member States and businesses
implement the recommendations of the report.41® OHCHR also conducts on the ground missions.411
These missions have, inter alia, provided technical assistance to a mediation process between the
SOCFIN Company and the Bunong Indigenous Peoples in Cambodia in a land dispute, or advised
Mexico’s largest mining company Grupo México on the incorporation of a human rights-based approach
into their community involvement policies.**?

In 2011, the HRC established in resolution 17/4 the Working Group on the Issue of Human Rights and
Transnational Corporations and Other Business Enterprises (WGBHR).412 The Working Group is
composed of five independent experts and holds the mandate to promote the implementation of the
Guiding Principles on Business and Human Rights, identifying best practices, and support capacity-
building.#1* It also guides the work of the Forum on Business and Human Rights, which was also
established by HRC in resolution 17/4 (2011).4*> The Forum is organized annually and assembles over
2,000 representatives from governments, businesses, hon-governmental organizations, academia, and
international organizations.#16 |t serves as an opportunity for participants to share experiences and learn
about the latest initiatives to promote corporate respect for human rights.#” On 1 May 2019, the WGBHR
released the report on the seventh Forum on Business and Human Rights, whose main focus was on the
requirement that companies exercise due diligence in human rights to prevent adverse impacts on
people.*18

In 2014, the HRC created the Open-Ended Intergovernmental Working Group on Transnational
Corporations and Other Business Enterprises with Respect to Human Rights (OEIGWG) in resolution
26/9, which consists of representatives of Member States, international organizations, and non-
governmental organizations.*!° It convenes annually and is mandated to create an “international legally
binding instrument to regulate, in international human rights law, the activities of transnational
corporations and other business enterprises.”#2° On 2 January 2019, the OEIGWG released the report on
its fourth session, which centered upon the debate of the recently released draft legally binding
instrument on business activities and human rights.?! On 16 July 2019, the Chairmanship of the
OEIGWG released a revised draft legally binding instrument on business activities and human rights,
which was debated during intergovernmental negotiations at the fifth session of the OEIGWG in October
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2019.422 The revised draft covers the rights of victims of human rights violations, the responsibilities of
states to regulate business activities to prevent human rights violations, and the legal liability for human
rights violations.423

The UN Global Compact was launched in 2000 as a non-binding pact between the UN system and nearly
10,000 private businesses, which commit themselves to incorporate labor standards, environmental
protection, human rights, and anti-corruption actions.*2* The Global Compact promotes tools and
resources based on the UN Guiding Principles on Business and Human Rights and the first two principles
of the Global Compact state that “Businesses should support and respect the protection of internationally
proclaimed human rights” and that “businesses should make sure that they are not complicit in human
rights abuses.”#?> The Global Compact offers online courses providing simple guidelines for companies to
apply the Guiding Principles, human rights training projects, templates for human rights risk assessments,
and capacity training for businesses to comply with the NAPs of their respective governments. 426

Other international organizations such as ILO and OECD and regional organizations such as the
European Union (EU) are also active in promoting responsible business activities like the EU-ILO-OECD
Programme on Promoting Responsible Supply Chains in Asia.*?” The Programme hosted a session in
which Japanese companies were supported in restructuring their supply chains according to the Guiding
Principles, and organized a technical seminar to raise awareness about key responsible business
concepts among Chinese companies.#28 National human rights organizations play a key role in supporting
their governments in setting up NAPs and helping companies implementing the Guiding Principles.*?® The
Danish Institute for Human Rights (DIHR) has developed the Human Rights Compliance Assessment
(HRCA) to assist businesses to identify and address human rights risks in business units.43° For example,
the DIHR has been working with the oil and gas producer Total to implement the HRCA and Total now
assesses the human rights impact of its operations in regards to gender issues in the South Pacific as
well as on land acquisition from indigenous people in Africa.43!

Civil society organizations (CSOs) such as the International Corporate Accountability Roundtable (ICAR),
which is composed of multiple human rights groups such as Amnesty International and Human Rights
Watch, play an important role in monitoring the observance of human rights.#32 ICAR has collaborated
with the DIHR to develop a Toolkit for the Development, Implementation and Review of State
Commitments to Business and Human Rights Frameworks.*33 The toolkit provides criteria to assess the
existing regulation, outlines ways to develop a NAP based on the prior assessment, and involves
monitoring the efforts made.*3* The Business & Human Rights Resource Centre is a CSO that tracks the
human rights impact of companies and provides news about key developments in the process of creating
legally binding regulations for business activities.*3®
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Transnational Corporations and Human Rights Violations

The proliferation of multinational and transnational corporations (MNCs and TNCs) with the aim of global
trade is critical to evaluating human rights in business.#3 MNCs and TNCs are the main actors of
globalization and are complex entities, which usually have their headquarters in industrialized countries
but have set up multiple subsidiary companies to produce and sell their products around the world.*37
Given their vast size, complex structure, and financial resources, TNCs can often circumvent the weak
legislation in the countries in which they have set up their subsidiaries.*3® Because there is no
international law regulating TNCs and because individual states cannot exercise total control over the
TNC’s subsidiaries in other countries, human rights violations by TNCs are often not punished.*3° A
number of TNCs are currently accused of committing human rights violations, including using child labor
and modern forms of slavery, expropriating land, preventing their workers from forming associations to
uphold labor standards, as well as polluting drinking water and agricultural land.#4° VVarious human rights
efforts have aimed to commit states to enforcing internationally-developed standards of conduct for
businesses.**! However, ascribing responsibility for human rights abuses committed by MNCs and TNCs
is more complex due to their cross-boundary operations and tendency to be located in areas where
enforcement is weakest while continuing to be linked to markets that are deemed non-exploitative through
their transnational supply chains.*#2 The oil and petroleum producer Shell, for example, was accused of
supporting the Nigerian military regime and being complicit in human rights violations against the Ogoni
people, which involved summary execution, crimes against humanity, and torture.443 Shell was also
accused of having contaminated the local water supply, the agricultural land, and the air in the Ogoni
ecosystem.*# This section is very closely tied to establishing accountability and remedy mechanisms for
MNCs and TNCs but extends beyond these through a focus on the structure that assigns responsibilities
to different entities for business activities.*4> 446 For example, while the repercussions of MNCs and TNCs
affect multiple areas, there are externalities produced by other business activities like those of state-
owned enterprises or domestic corporations; moreover, the impacts of private activities can be more
complex when examining the issue of financial market regulations, a topic which cannot be separated
from the investment and incentive side of the effects of business on human rights. 447

In 2013, 1,138 workers were Killed in the collapse of a garment factory in Bangladesh that had been
producing apparel for several international companies.**® The global supply chains of TNCs, such as the
one involving this garment factory, consist of multiple companies in various countries and often directly
affect the lives of millions of people.**° In 2017, the Working Group on Business and Human Rights made
recommendations on how to regulate supply chains and prevent human rights violations.*% Specifically,
the Working Group called upon Member States to lead by example in their role as economic actors, for
example by ensuring that all State-owned Enterprises (SOES) respect human rights and by controlling all
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activities of their SOEs.**! Governments should also award public procurement contracts only to
companies that adhere to all human rights.*5? The working group also suggests that Member States
should require that all companies headquartered in their territory exercise due diligence on human rights
across their supply chain, to ensure that none of their suppliers or subsidiaries is engaged in human
rights violations.453

In 2014, the HRC created the Open-Ended Intergovernmental Working Group on Transnational
Corporations (OEIGWG in resolution 29/9 tasked it to develop a legally binding treaty to regulate TNC
activities that go beyond the Guiding Principles, which are a voluntary framework intending to entice
TNCs to self-regulate their activities.*> It is important to note that there is major disagreement within the
international community and HRC resolution 26/9 was not adopted by acclamation as most other HRC
resolutions, but passed with 20 votes in favor, 14 against, and 13 abstentions.*%5 In July 2019, the
Chairmanship of the OEIGWG presented the revised draft of this treaty, which, if adopted, would provide
far-reaching rights for victims of human rights violations committed by TNCs as well as create new
responsibilities for Member States to prevent, investigate, and punish such violations.4%¢ The draft treaty
would commit all businesses regardless of their size to adhere to human rights and would require
Member States to introduce legislation to make human rights observance mandatory and would require
businesses to take appropriate actions to prevent human rights violations.#>”

Accountability and Access to Remedy

Victims of human rights violations committed by or resulting from business activities often struggle to
access effective remedies for the harm they have suffered and face significant obstacles to hold the
responsible businesses accountable.*3® Among the most common obstacles to accountability are
fragmented, poorly designed, or incomplete laws, lack of funding and knowledge of the victim to submit
private legal claims, as well as a lack of law enforcement by local authorities. Additionally, financial
compensation is often sought by victims as a form of remedy, but national mechanisms are often either
absent or lacking the capacity to compensate for losses.*%°

The case of the Bunong Indigenous Peoples in Cambodia depicts one of the many obstacles faced by
victims of human rights abuses related to businesses activities, whose traditional tribal lands were
granted by the Cambodian government to the French rubber company SOCFIN.4° The Bunong
community not only lost their farmland but also lost sacred places without warning or financial
compensation.#¢1 In this instance, the Bunong community lacked both the financial resources and the
legal knowledge to seek remedy, which prevented them from getting compensation for the human rights
violations they already suffered and also made it difficult for them to stop SOCFIN from further violating
their human rights.*62 Moreover, local authorities and courts ignored their complaints.463 In 2015, the
OHCHR began to support a non-judicial mediation process between SOCFIN and the Bunong
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community, where the OHCHR provided financial support and legal training to Bunong representatives to
remove the power imbalance.*6* However, this mediation process failed and a group of Bunong
representatives filed a complaint against SOCFIN at a French court, but they were unable to receive visas
to present their case.*65

In addition to being a major component of various SDGs, access to an effective remedy is one of the
three pillars of the Guiding Principles, based on the International Covenant on Civil and Political Rights
and the Universal Declaration of Human Rights, which promote three different types of mechanisms to
implement this access: state-based judicial mechanisms, state-based non-judicial grievance mechanisms,
and non-state-based grievance mechanisms.*% In 2014, OCHCR and the Working Group on Business
and Human Rights launched the Accountability and Remedy Project in which UN officials, academics,
business representatives, and civil society experts developed credible and workable recommendations to
enhance the access to remedy through the three types of mechanisms mentioned above.*%” In 2016, the
project published nineteen recommendations on how to enhance the effectiveness of state-based judicial
mechanisms.*68 These recommendations included enhancing the resources of law enforcement
authorities, increasing the penalties for human rights violations, and ramping up cooperation in cross-
border cases.*®° In 2018, the Accountability and Remedy Project published 13 recommendations to
improve the effectiveness of state-based, non-judicial mechanisms such as state ombudsman services,
labor inspectorates, employment tribunals, environmental tribunals, and national human rights
institutions.*7° This guidance also depicts these mechanisms as more accessible, predictable, equitable,
and transparent.*’! Furthermore, it was recommended that Member States adopt laws that guarantee the
effective implementation of outcomes of non-judicial mechanisms.4”2 The Accountability and Remedy
Project is still developing its recommendations for a strengthening of non-state-based grievance
mechanisms, including but not limited to those based at companies or multi-stakeholder approaches.*”?

Ending Gender Discrimination within the Workplace

Human rights violations committed by businesses disproportionately affect women, and 58% of victims of
forced labor are women.#”* Women also suffer from gender discrimination at the workplace, and they hold
only 27% of managerial positions despite constituting 39% of the global workforce.*”® Article 11 of
CEDAW clearly states that women have the right to equal remuneration, equal treatment at the
workplace, and social security.478 It also calls upon Member States to prohibit dismissal on the grounds of
pregnancy or maternity leave, in addition to discrimination due to marital status.*’” The Guiding Principles
call upon States and businesses to implement the principles with due regard to the different risks faced by
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women.*”® In 2018, the HRC underlined in resolution 37/16 that women are disproportionately exposed to
the most precarious working conditions, have lower levels of representation in decision-making positions,
and lower levels of remunerations.*”® In resolution 28/1 (2018), the HRC called upon Member States to
adopt legislation that ensures equal pay for equal work and prohibits all forms of discrimination against
women in the workplace.*&

In 2010, the United Nations Entity for Gender Equality and the Empowerment of Women (UN-Women)
published the Women’s Empowerment Principles, which provide guidance for businesses in reaching
gender equality goals.*®! The Women’s Empowerment Principles call upon businesses to establish
positions within their leadership structure that are responsible for gender equality, respect human rights
and the non-discrimination of women, and measure and publicly report on progress to achieve gender
equality.*8

The COVID-19 outbreak has had particularly devastating effects on women — studies have shown that in
dual-earner heterosexual partnerships, mothers tend to bear the greater burden in reduced work time due
to homecare needs, particularly in households with primary school-age or younger children.*8 The
challenges of COVID economic responses and business changes thus disproportionately affect women in
terms of work hours and employment.484

Conclusion

The SDGs include a total of 169 targets, and 90% of them are linked to international human rights and
labor standards.*85 Business activities touch upon nearly every aspect of human life and are consequently
extremely important in fulfilling the 2030 Agenda.*8¢ The existing frameworks such as the UN Guiding
Principles on Business and Human Rights need to be implemented into concrete actions and put human
rights at the center of every business decision.*®” The HRC is uniquely positioned to take on a leadership
role in facilitating the global discussion about the most effective ways to move forward.488

Further Research

When researching the topic at hand, delegates should focus on the following questions: What are the
most effective policies Member States can implement to better regulate business activities and ensure
that they always adhere to human rights? How can businesses, nation states, or international
organizations be further encouraged to protect persons from different forms of discrimination afforded by
business practices? How can the international community address the unigue challenge of TNCs, which
operate globally and have subsidiaries in multiple countries? What are the best strategies to improve
accountability and access to remedy for victims of human rights violations by businesses? How can the
international community prevent that women suffer disproportionately from human rights violations by
businesses and end gender discrimination at the workplace? How has the outbreak of COVID-19 affected
human rights and business around the globe, and what can the international community do to address it
through international bodies like the HRC?

478 UN HRC, Guiding Principles on Business and Human Rights: Implementing the United Nations “Protect, Respect
and Remedy” Framework (A/HRC/17/31), 2011, p. 6.

479 UN HRC, Right to Work (A/HRC/RES/37/16), 2018, p. 3.

480 UN HRC, Elimination of all Forms of Discrimination Against Women and Girls (A/HRC/RES/38/1), 2018, p. 4.

481 UN-Women, Women’s Empowerment Principles, 2010, p. 1.

482 bid.

483 Blundell et al., COVID-19 and Inequalities, 2020, p. 299; Collins, Landivar, Ruppanner, and Scarborough, COVID-
19 and the gender gap in working hours, 2020, p. 10.

484 Blundell et al., COVID-19 and Inequalities, 2020, p. 307; Collins, Landivar, Ruppanner, and Scarborough, COVID-
19 and the gender gap in working hours, 2020, pp. 1 & 3.

485 UN Global Compact, Human Rights: The Foundation of Sustainable Business, 2018, p. 2.

486 |bid.

487 bid., p. 23.

488 UN OHCHR, Business and Human Rights, 2020.
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